
Unit 2 

Fundamentals of patent, Transfer and Infringement 

Introduction 

A patent is a legal right granted by a government authority to an inventor or assignee for a new 

invention. This right provides the patent holder with the exclusive ability to make, use, sell, or 

distribute the invention for a certain period, typically 20 years from the filing date, in exchange 

for disclosing the details of the invention to the public. 

Patents are a critical component of intellectual property law, encouraging innovation by 

providing inventors with protection and potential financial rewards for their creations. To qualify 

for a patent, an invention must be novel, non-obvious, and useful. There are different types of 

patents, including utility patents (for new and useful processes, machines, or compositions of 

matter), design patents (for new, original, and ornamental designs), and plant patents (for new 

varieties of plants). 

The patent application process involves preparing a detailed description of the invention, 

including claims that define the scope of protection sought. Once granted, a patent allows the 

inventor to prevent others from exploiting the patented invention without permission, creating a 

competitive advantage in the marketplace. 

Fundamentals of Patent 

The fundamentals of a patent revolve around the legal framework and principles that govern the 

granting, enforcement, and use of patents. Here are the key fundamentals: 

1. Patentable Subject Matter 

 What Can Be Patented: Patents are generally granted for inventions that are new, 

useful, and non-obvious. These include processes, machines, manufactured articles, and 

compositions of matter. Certain things like abstract ideas, natural phenomena, and laws 

of nature cannot be patented. 



2. Novelty 

 Requirement of Newness: The invention must be novel, meaning it should not have 

been publicly disclosed in any form, anywhere in the world, before the patent application 

is filed. This includes publications, existing products, or any other public knowledge. 

3. Non-Obviousness 

 Inventive Step: The invention must involve an inventive step that is not obvious to 

someone with ordinary skill in the relevant field. If the invention is something that could 

be easily deduced by a professional in the field, it might not qualify for a patent. 

4. Utility 

 Usefulness: The invention must be useful, meaning it should have some practical 

application or be operable. An invention with no specific, substantial, and credible utility 

may not be eligible for a patent. 

5. Disclosure 

 Detailed Description: The patent application must include a complete and clear 

description of the invention, sufficient to enable a person skilled in the art to make and 

use the invention. This is known as the "enablement" requirement. 

6. Claims 

 Defining the Scope of Protection: The claims section of a patent defines the boundaries 

of the patent rights. The claims specify exactly what aspects of the invention are 

protected by the patent and are critical in determining the patent's scope and 

enforceability. 

7. Examination Process 



 Patent Office Review: After filing a patent application, it undergoes examination by a 

patent office. The examiner reviews the application to ensure it meets all legal 

requirements, including novelty, non-obviousness, and utility. 

8. Patent Rights and Enforcement 

 Exclusive Rights: Once granted, a patent gives the holder the exclusive right to prevent 

others from making, using, selling, or distributing the patented invention without 

permission. This right is enforceable in a court of law, where the patent holder can sue for 

infringement. 

9. Duration of Patent Protection 

 Time-Limited Monopoly: In most jurisdictions, a patent is granted for a limited period, 

typically 20 years from the filing date. After this period, the patented invention enters the 

public domain, meaning anyone can use it without needing the patent holder's 

permission. 

10. Maintenance Fees 

 Keeping the Patent in Force: Patent holders must pay maintenance fees at regular 

intervals to keep their patent in force. Failure to pay these fees can result in the patent 

lapsing before the end of its term. 

These fundamentals form the basis of the patent system, balancing the rights of inventors with 

the public interest by encouraging innovation and the dissemination of knowledge. 

History of patents in India 

Patents have played a crucial role in shaping the technological and industrial landscape of India. 

As a legal tool, patents grant inventors exclusive rights to their inventions, encouraging 

innovation by offering protection and potential economic benefits. The history of patents in India 

is a reflection of the country’s evolving priorities, from colonial influences to modern-day 

challenges, particularly in balancing the need for innovation with public interest, especially in 



areas like pharmaceuticals and agriculture. Below is a detailed account of the history of patents 

in India. 

History of Patents in India 

1. Early Beginnings (Pre-Independence Era) 

 The Indian Patents Act, 1856: The concept of patent protection in India began during 

British colonial rule with the Indian Patents Act of 1856. This legislation, modeled after 

the British Patent Law of 1852, was the first attempt to formalize patent protection in 

India. It granted inventors exclusive rights to their inventions for 14 years. 

 Subsequent Legislations: The 1856 Act was short-lived and was repealed, leading to the 

introduction of the Patents and Designs Protection Act, 1872. This was followed by the 

Protection of Inventions Act, 1883, and eventually the Indian Patents and Designs Act, 

1911. The 1911 Act governed patents and designs in India for several decades, providing 

a basic legal framework for patent protection during the colonial period. 

2. Post-Independence Era 

 Need for Patent Reform: After India gained independence in 1947, there was a growing 

recognition of the need to reform the patent laws to better serve the country’s socio-

economic objectives. The focus was on encouraging domestic innovation, reducing 

dependency on foreign technologies, and ensuring the affordability of essential goods, 

particularly medicines. 

 Ayyangar Committee Report (1959): In 1949, the Indian government appointed the 

Ayyangar Committee, chaired by Justice N. Rajagopala Ayyangar, to review the existing 

patent laws. The committee's report, submitted in 1959, recommended significant 

reforms, including the exclusion of product patents for pharmaceuticals and 

agrochemicals and the introduction of compulsory licensing provisions to ensure public 

access to essential products. 



3. The Patents Act, 1970 

 Major Legislative Overhaul: The recommendations of the Ayyangar Committee led to 

the enactment of the Patents Act, 1970. This law marked a significant shift in India’s 

patent policy, reflecting the country’s focus on self-reliance and public welfare. The Act 

excluded product patents for pharmaceuticals, chemicals, and food, allowing only process 

patents in these areas. This move was intended to foster the growth of the generic drug 

industry and make medicines more affordable to the public. 

 Patent Office Establishment: The 1970 Act also led to the modernization of the Indian 

Patent Office and laid down detailed procedures for patent filing, examination, and 

granting, aligning with the country’s industrial and technological ambitions. 

4. Post-TRIPS Era (1995 Onwards) 

 India Joins WTO: With India’s accession to the World Trade Organization (WTO) in 

1995, the country became a signatory to the Agreement on Trade-Related Aspects of 

Intellectual Property Rights (TRIPS). TRIPS required India to align its intellectual 

property laws with global standards, prompting significant changes to the Patents Act. 

 Amendments to the Patents Act: 

o 1999 Amendment: Introduced a "mailbox" system for filing product patent 

applications in pharmaceuticals and agrochemicals, fulfilling India's TRIPS 

obligations. 

o 2002 Amendment: Extended the patent term to 20 years from the date of filing, 

streamlined patent procedures, and introduced provisions for patent cooperation. 

o 2005 Amendment: The most critical change, this amendment reintroduced 

product patents for pharmaceuticals, chemicals, and food items, aligning India’s 

patent regime with TRIPS but also sparking debates over access to affordable 

medicines. 

5. Contemporary Developments 

 Patent Litigation and Compulsory Licensing: In recent years, India has seen an 

increase in patent litigation, especially in the pharmaceutical sector. Notably, in 2012, 



India issued a compulsory license for a patented cancer drug, allowing a domestic firm to 

manufacture a more affordable generic version, citing public health concerns. 

 National IPR Policy (2016): To promote innovation and strengthen the intellectual 

property framework, the Indian government introduced the National Intellectual Property 

Rights (IPR) Policy in 2016. This policy aims to create an environment conducive to 

innovation, protect IP rights more effectively, and encourage the commercialization of 

patents. 

6. Current Scenario 

 Focus on Balancing Innovation and Public Interest: Today, India’s patent system 

seeks to foster innovation in critical areas such as pharmaceuticals, biotechnology, and 

information technology while ensuring that patents do not hinder public access to 

essential products. The Indian patent regime is also increasingly focused on promoting 

indigenous innovation and protecting the interests of local industries. 

Grant of patent 

The grant of a patent is the official process by which a government authority, typically through a 

patent office, awards exclusive rights to an inventor or assignee for a new invention. These rights 

allow the patent holder to exclude others from making, using, selling, or distributing the 

invention without permission for a specific period, usually 20 years from the filing date. The 

process involves several key steps: 

1. Filing the Patent Application 

   Patent Specification: The process begins with the filing of a patent application, which includes 

a detailed description of the invention (known as the specification), claims that define the scope 

of the patent protection sought, and any relevant drawings. 

   Types of Applications: In India, applicants can file a provisional application (to secure a 

priority date) or a complete specification if the invention is fully developed. The complete 

specification must be filed within 12 months of the provisional application. 



2. Publication of the Application 

   - Publication: After 18 months from the filing date or the priority date, the patent application is 

published in the official patent journal. This publication makes the details of the invention 

public, but the applicant still holds exclusive rights pending the grant of the patent. 

   -Early Publication: The applicant can request an early publication to expedite the process. 

3. Examination of the Application 

   -Request for Examination: The patent application is examined only upon the filing of a request 

for examination (RFE), which must be made within 48 months from the filing date or priority 

date. 

   Examination Process: A patent examiner reviews the application to determine if it meets all the 

requirements, including novelty, inventive step (non-obviousness), and industrial applicability 

(utility). The examiner checks for prior art to ensure the invention is new and not already 

disclosed. 

4. Issuance of First Examination Report (FER) 

Examination Report: The examiner issues a First Examination Report (FER), which outlines any 

objections or issues with the application. These could relate to the patentability criteria, clarity of 

claims, or other formal requirements. 

   Response to FER: The applicant has an opportunity to respond to the objections raised in the 

FER. This may involve amending the claims, providing additional information, or arguing 

against the objections. 

5. Grant of Paten 

Decision to Grant: If the examiner is satisfied with the responses and finds that the invention 

meets all the legal requirements, the patent is granted. The grant of the patent is recorded in the 

official patent register, and a certificate of the patent is issued to the applicant. 



Publication of Grant: The grant of the patent is published in the official patent journal, and from 

this date, the patent rights are enforceable. 

6. Post-Grant Procedures 

Opposition: Even after the grant, the patent can be opposed by third parties through a post-grant 

opposition within one year of the grant. This allows others to challenge the validity of the patent 

on various grounds, such as lack of novelty or non-disclosure of required information. 

   Maintenance of Patent: To keep the patent in force, the patent holder must pay renewal fees 

annually. Failure to pay these fees can lead to the lapse of the patent. 

7. Rights Conferred by the Patent 

Exclusive Rights: The granted patent gives the holder exclusive rights to prevent others from 

manufacturing, using, selling, or importing the patented invention without authorization. These 

rights are territorial, meaning they are only enforceable in the country where the patent is 

granted. 

   Enforcement and Infringement: If someone infringes on the patent, the holder can take legal 

action to enforce their rights. This may involve seeking injunctions, damages, or other legal 

remedies. 

8. Duration and Expiry 

   Patent Term: The patent is typically valid for 20 years from the date of filing, provided all 

maintenance fees are paid. After this period, the patent expires, and the invention enters the 

public domain, meaning anyone can use it without requiring permission from the former patent 

holder. 

 

The grant of a patent is a crucial step in protecting intellectual property, enabling inventors to 

commercialize their innovations and secure a competitive advantage in the market. 



 

Inventions That Are Not Patentable 

The Indian Patents Act, 1970, under Section 3 and Section 4, specifies various categories of 

inventions that are not eligible for patent protection. These exclusions aim to ensure that patents 

do not hinder public access to essential goods, violate ethical standards, or harm public health 

and safety. Here are some of the key categories of non-patentable inventions: 

1. Frivolous Inventions 

An invention that is considered frivolous or claims anything contrary to well-established 

natural laws is not patentable. 

Example: A machine that claims to give perpetual motion without any energy input, 

which violates the first law of thermodynamics, would not be patentable. 

2. Inventions Contrary to Public Order or Morality 

Inventions that could harm public order, morality, or public health are excluded from 

patentability. 

Example: A device designed for gambling purposes or a machine for counterfeiting 

currency would not be patentable. 

3. Discovery of Scientific Principles or Abstract Theories 

Scientific principles or theories are discoveries rather than inventions, and hence, they are 

not patentable. 

Example: Einstein's theory of relativity is a scientific principle and cannot be patented. 

4. Mere Discovery of a New Form of a Known Substance 

The mere discovery of a new form of a known substance that does not result in enhanced 

efficacy is not patentable. 

Example: Discovering a new crystalline form of a known drug that does not increase its 

effectiveness would not be patentable. 

5. Substance Obtained by a Mere Admixture 

A substance obtained by simply mixing components, where each component's properties 

remain unaltered, is not patentable. 



Example: Mixing sand and gravel to create a concrete mixture, where the properties of 

sand and gravel are unchanged, is not patentable. 

6. Methods of Agriculture or Horticulture 

Any process related to agriculture or horticulture is not patentable. 

Example: A new method of growing wheat more efficiently using traditional farming 

techniques is not patentable. 

7. Mathematical or Business Methods, Algorithms 

Mathematical methods, business methods, or algorithms are not considered inventions 

under Indian law. 

Example: A new algorithm for calculating interest or a method for conducting business 

online is not patentable. 

8. Aesthetic Creations 

Designs or creations that are purely aesthetic, like paintings or sculptures, are not 

patentable but may be protected under copyright law. 

Example: A unique design for a vase is not patentable, although it can be copyrighted. 

9. Methods of Treatment or Diagnosis 

Any process for the treatment of humans or animals, including surgical, therapeutic, or 

diagnostic methods, is not patentable. 

Example: A new method for performing heart surgery or diagnosing diabetes is not 

patentable. 

10. Plants and Animals in Whole or Any Part Thereof 

Plants and animals, in whole or any part, including seeds, varieties, and species, are not 

patentable. 

Example: A genetically modified variety of rice or a new breed of cattle cannot be 

patented in India. 

11. Traditional Knowledge 

Inventions that are an aggregation or duplication of known properties of traditionally 

known components are not patentable. 

Example: A herbal medicine derived from neem, which is already traditionally known 

for its medicinal properties, is not patentable. 



12. Inventions Relating to Atomic Energy 

Any invention related to atomic energy is not patentable, as it is considered a matter of 

national security. 

Example: A new method for generating power from nuclear reactions would not be 

patentable. 

13. Computer Programs per se 

Software programs, without any novel hardware components, are not patentable. 

Example: A new word processing software or an anti-virus program is not patentable in 

India. 

14. Inventions That Are Mere Rearrangement of Known Devices 

Simply rearranging or duplicating known devices, each functioning independently, is not 

patentable. 

Example: Combining a television and a refrigerator into a single unit, where each device 

works independently, is not patentable. 

15. Inventions That Are Mere Methods of Playing Games 

Methods of playing games, such as new rules for a board game or a new strategy for a 

video game, are not patentable. 

Example: A new rule for playing chess or a new method of scoring in a video game is 

not patentable. 

Process and product patent 

A product patent and a process patent are two different types of intellectual property protection 

that apply to inventions. Here’s what they mean with examples: 

1. Product Patent  

   Definition: A product patent grants the inventor exclusive rights to a specific product or 

invention itself. It prevents others from making, using, or selling the patented product without 

the patent holder’s permission. 



   Example: A new type of smartphone with a foldable screen. The patent protects the physical 

device, meaning no one else can produce or sell a smartphone with that specific foldable screen 

technology. 

2.Process Patent:   

Definition: A process patent protects a specific method or process of creating a product. It does 

not protect the product itself but rather the way it is made. 

Example: A patented method for producing biodegradable plastic. Even if someone else makes 

biodegradable plastic, they cannot use the patented process without permission. 

In summary, a product patent protects the actual item or technology, while a **process patent** 

protects the way that item or technology is made. 

Patent specification 

A patent specification is a legal document that describes an invention in detail. It explains what 

the invention is, how it works, and why it is new and useful. This document is crucial because it 

defines the scope of the patent protection. If someone tries to copy or use the invention without 

permission, the patent specification can be used in court to prove ownership and rights. 

Structure of a Patent Specification  

1. Title of the Invention 

   - A clear and concise title that reflects the nature of the invention. 

2. Field of the Invention 

   - A brief description of the technical area to which the invention relates. 

3. Background of the Invention 

   - Explanation of the existing problems or limitations in the current technology. 



   - Discussion of prior art (existing inventions) and how they differ from the new invention. 

4. Summary of the Invention 

   - A brief overview of the invention and its advantages. 

   - Highlights the key features that make the invention unique and innovative. 

5. Detailed Description of the Invention 

   - A thorough explanation of the invention, including how it is made and how it works. 

   - Use of drawings or diagrams to illustrate the invention. 

   - Description of various embodiments (different versions or examples) of the invention. 

6. Claims 

   - The most important part of the specification, defining the legal boundaries of the patent. 

   - Each claim specifies a particular feature or aspect of the invention that is protected by the 

patent. 

7. Abstract 

   - A concise summary of the entire specification, usually around 150 words. 

   - Helps others quickly understand the essence of the invention. 

8. Drawings/Diagrams  

   - Visual representations of the invention, showing its components and how they interact. 

   - Not always required, but often included to clarify the invention. 

This structure ensures that the patent specification covers all necessary details to protect the 

invention effectively. 



Procedure of patent e-filling 

Procedure for E-Filing Patent Registration in India 

1. Create an Account on the Patent Office Portal: 

   - Visit the official website of the Indian Patent Office (IPO) at 

[https://ipindiaonline.gov.in](https://ipindiaonline.gov.in). 

   - Create an account by registering as a new user. You will need to provide basic details, 

including your email address, contact information, and a secure password. 

2. Obtain a Digital Signature Certificate (DSC): 

   - A Digital Signature Certificate (DSC) is mandatory for e-filing patent applications. Obtain a 

Class 2 or Class 3 DSC from a certified agency. The DSC is used to sign documents 

electronically. 

3. Log In and Access the E-Filing Portal: 

   - Log in to the e-filing portal using your registered credentials. 

   - Select the "Patent" option to proceed with the patent application process. 

4. Prepare the Patent Application: 

   - Before starting the e-filing process, ensure that your patent application is complete. This 

includes a detailed specification, claims, drawings (if any), and an abstract. 

   - You can file either a provisional or complete application, depending on the stage of your 

invention. 

5. Upload the Required Documents: 



   - Upload the patent application form (Form 1) along with other necessary documents such as 

Form 2 (Complete Specification), Form 3 (Statement of Undertaking), and Form 5 (Declaration 

of Inventorship). 

   - If you are filing a provisional application, you will need to submit Form 2 with a brief 

description of the invention. 

6. Pay the Filing Fees: 

   - Calculate the applicable fees based on the type of applicant (individual, small entity, or large 

entity) and the number of claims, pages, and priority documents. 

   - Pay the fees online using the payment gateway provided on the e-filing portal. Payment can 

be made through net banking, credit/debit cards, or other online payment methods. 

7. Submit the Application: 

   - After uploading all required documents and paying the fees, review the entire application to 

ensure accuracy. 

   - Once satisfied, submit the application electronically. The system will generate an 

acknowledgment receipt with a unique application number, which serves as proof of submission. 

8. Receive the Filing Date and Application Number: 

   - The moment you submit the application, it is assigned a filing date and a unique application 

number. This number is crucial for all future correspondence with the Patent Office. 

9. Track Application Status: 

   - After submission, you can track the status of your patent application online using the 

application number. The portal provides updates on various stages, such as publication, 

examination, and grant. 

10. Respond to Office Actions: 



    - If the Patent Office raises any objections or issues a First Examination Report (FER), you 

will receive a notification through the e-filing portal. 

    - You must respond to these office actions within the stipulated time frame through the portal 

by submitting the required documents or arguments. 

11. Publication and Grant: 

    - The application is published in the official patent journal after 18 months from the filing date 

or earlier if an early publication request is made. 

    - Once the application is examined, and all objections (if any) are resolved, the patent is 

granted, and a certificate is issued. 

12. Download the Patent Certificate: 

    - After the patent is granted, you can download the patent certificate from the e-filing portal. 

This certificate is essential for enforcing your patent rights. 

Temporal and spatial 

In the context of patents, the terms temporal and spatial can be applied to understanding 

different aspects of patent law: 

1. Temporal (Time-related) Aspects: 

o Patent Duration: A patent is granted for a limited period, typically 20 years from 

the filing date, after which it enters the public domain. The temporal aspect 

involves managing and understanding this time frame. 

o Patent Filing and Granting Process: The sequence of events from filing a patent 

application to its examination, approval, and granting is a temporal process. Each 

stage has specific time requirements and deadlines. 

o Prior Art: Determining what prior art existed before the patent application is 

filed is crucial. The temporal aspect here involves the timeline of existing 

technologies and inventions that may affect the novelty of the patent application. 



2. Spatial (Space-related) Aspects: 

o Geographical Scope: Patents are territorial rights, meaning they are only valid 

within the jurisdiction where they are granted. Spatial considerations involve 

understanding where a patent is enforceable and the need for international patents 

if protection is desired in multiple countries. 

o Patent Claims: The scope of patent protection is defined by the claims of the 

patent, which describe the boundaries of what is protected. This involves 

understanding the spatial extent of the invention’s application and how it is 

differentiated from prior art. 

o Patent Examination: When examining a patent application, the spatial aspect 

might involve analyzing how the invention fits within existing technologies and 

how it spatially relates to other known inventions or technologies. 

Opposition to grant of patent 

In patent law, opposition to the grant of a patent is a legal process through which third parties 

can challenge the validity of a patent application before it is granted. Here’s an overview of the 

concept: 

Opposition to Grant of Patent 

1. Purpose: 

The primary purpose of opposition is to ensure that only valid and deserving patents are 

granted. It provides a mechanism for interested parties to contest the grant of a patent 

before it becomes enforceable. 

2. Timing: 

Opposition typically occurs after the patent application has been published but before it 

has been granted. In many jurisdictions, there is a specific period during which 

opposition can be filed. 

3. Grounds for Opposition: 

o Lack of Novelty: The invention is not new and has been disclosed in prior art. 



o Lack of Inventive Step: The invention is obvious to someone skilled in the field 

based on prior art. 

o Insufficient Disclosure: The patent application does not fully disclose the 

invention in a manner that is clear and complete. 

o Patentable Subject Matter: The invention does not fall within the categories of 

patentable inventions according to the law. 

4. Procedure: 

o Filing Opposition: A party wishing to oppose the grant of a patent must file an 

opposition with the relevant patent office, detailing the grounds for their 

challenge. 

o Examination: The patent office reviews the opposition and may request 

additional information or evidence from both the opponent and the applicant. 

o Hearing: In some jurisdictions, a hearing may be conducted to allow both parties 

to present their case. 

o Decision: The patent office decides whether to grant or refuse the patent based on 

the opposition and the evidence presented. 

5. Outcome: 

o Rejection: If the opposition is successful, the patent application may be refused 

or amended to address the concerns raised. 

o Grant: If the opposition is unsuccessful, the patent may be granted as originally 

applied for. 

Example: 

 Suppose a company applies for a patent on a new type of energy-efficient light bulb. 

Another company might file an opposition arguing that the invention is not novel because 

similar technology was previously disclosed in an existing patent or scientific paper. The 

patent office would then review these claims before deciding whether to grant the patent. 

Opposition proceedings are a crucial part of the patent system, helping to ensure that patents are 

only granted for truly innovative and non-obvious inventions. 



Rights and PCT (Patent Cooperation Treaty) in Patents 

1. Patent Rights 

When a patent is granted, it provides the patent holder with specific exclusive rights. Here’s a 

breakdown of these rights: 

 Exclusive Rights: The patent holder has the exclusive right to make, use, sell, and 

license the patented invention. This means no one else can commercially exploit the 

patented invention without permission. 

o Making: Only the patent holder can manufacture the patented product or use the 

patented process. 

o Using: Only the patent holder can use the patented invention in their operations. 

o Selling: Only the patent holder can sell the patented product. 

o Licensing: The patent holder can grant permission to others to use, make, or sell 

the invention through licensing agreements. 

 Right to Exclude: The patent holder can prevent others from making, using, selling, or 

distributing the patented invention without authorization. 

 Territorial Nature: Patent rights are territorial, meaning they are limited to the country 

or region where the patent is granted. To enforce patent rights in multiple countries, 

separate patents must be obtained in each country. 

 Duration: Patent rights are generally granted for a limited duration, typically 20 years 

from the filing date. After this period, the patent enters the public domain, and anyone 

can use the invention. 

2. Patent Cooperation Treaty (PCT) 

The PCT is an international treaty that facilitates the process of seeking patent protection in 

multiple countries. Here’s how it works: 

 International Filing: The PCT allows an inventor or applicant to file a single 

international patent application, known as a PCT application, which can then be used to 

seek patent protection in member countries. 



 Search and Examination: Once a PCT application is filed, an international search is 

conducted to identify prior art relevant to the invention. This search report helps the 

applicant evaluate the potential for patent protection. 

 International Preliminary Examination: If requested, an international preliminary 

examination can be conducted to assess whether the invention meets the patentability 

criteria. 

 National Phase Entry: After the international phase, the applicant must enter the 

national phase in each country where they seek patent protection. This means filing the 

PCT application with national or regional patent offices and meeting local requirements. 

 Advantages: 

o Simplified Process: The PCT process simplifies the initial filing procedure by 

allowing one application to cover multiple countries. 

o Extended Timeframe: The PCT process provides additional time (usually up to 

30 or 31 months from the priority date) before having to enter the national phase, 

giving applicants more time to decide where to seek protection. 

 Global Reach: The PCT currently has over 150 member countries, making it a useful 

tool for obtaining international patent protection. 

Example 

 Patent Rights Example: A company in the U.S. obtains a patent for a new type of eco-

friendly battery. The company has the exclusive right to manufacture, use, and sell the 

battery in the U.S. and can license others to use this technology. 

 PCT Example: An inventor from Japan wants to protect their new invention globally. 

They file a PCT application, which allows them to seek patent protection in countries 

such as Europe, China, and the U.S. with a single application, streamlining the process 

and extending the time they have to make decisions about where to pursue patents. 

 

 



Marketing rights 

In the context of patents, marketing rights refer to the rights related to the commercial 

exploitation and promotion of a patented invention. These rights enable the patent holder to 

control how the invention is marketed and sold. Here’s a detailed overview: 

Marketing Rights in Patents 

1. Exclusive Rights: 

o Control Over Commercialization: The patent holder has the exclusive right to 

market, promote, and sell the patented invention. This means they can decide how 

and where the invention is introduced to the market. 

o Prevention of Unauthorized Marketing: The patent holder can prevent others 

from marketing or selling products that use the patented technology without 

permission. 

2. Licensing and Agreements: 

o Licensing: The patent holder can license the marketing rights to other parties. 

This allows third parties to market and sell the patented invention in exchange for 

royalties or other compensation. 

o Marketing Agreements: Patent holders may enter into marketing agreements 

with distributors or partners to promote the invention, leveraging their expertise 

and networks. 

3. Trademark and Branding: 

o Brand Protection: While patents cover the technological aspects of an invention, 

trademarks and branding strategies are often used alongside patents to protect and 

market the product. This includes the use of logos, names, and other identifiers. 

4. Market Positioning: 

o Strategic Advantage: Holding a patent gives a company a competitive edge by 

preventing competitors from offering similar products. This can enhance market 

positioning and brand value. 



o Product Differentiation: Patented technology can be marketed as a unique 

selling proposition (USP), helping to differentiate the product from competitors’ 

offerings. 

5. Enforcement: 

o Legal Action: If a third party infringes on the marketing rights by producing or 

selling a product that incorporates the patented technology without permission, 

the patent holder can take legal action to enforce their rights. 

6. Geographic Scope: 

o Territorial Limitations: Marketing rights are limited to the countries where the 

patent is granted. For international marketing, separate patents and agreements 

may be necessary in each jurisdiction. 

Example 

 Pharmaceutical Patent: A pharmaceutical company patents a new drug. They have the 

exclusive right to market the drug, decide its pricing, and control its distribution. The 

company can also license the marketing rights to other companies in different regions to 

expand its market reach. 

Milestones in Indian patent 

the Indian patent system, several key milestones mark the progress of a patent application from 

filing to grant. Here’s an overview of these milestones: 

Milestones in Indian Patent System 

1. Patent Filing: 

o Filing of Application: The process begins with the filing of a patent application 

with the Indian Patent Office (IPO). This can be done in one of three ways: a 

provisional application, a complete application, or a PCT national phase entry. 

2. Publication: 

o Early Publication: The patent application is published in the Patent Journal 18 

months from the priority date (or earlier if requested by the applicant). Publication 



makes the details of the invention available to the public, allowing others to view 

the application and potentially file objections. 

3. Request for Examination: 

o Filing Request: After publication, the applicant must file a request for 

examination (RFE) within 48 months from the filing date or priority date. This is 

crucial for moving the application forward in the examination process. 

4. Examination: 

o First Examination Report (FER): The application is examined by a patent 

examiner who issues a First Examination Report (FER) highlighting any 

objections or requirements. The applicant must respond to these objections to 

proceed. 

5. Objection and Response: 

o Applicant’s Response: The applicant responds to the FER by addressing the 

objections raised. This may involve amending the claims, providing additional 

information, or clarifying the invention. 

6. Grant of Patent: 

o Acceptance and Grant: If the examination process concludes satisfactorily, and 

all objections are resolved, the patent is granted. The details of the granted patent 

are published in the Patent Journal. 

7. Post-Grant Opposition: 

o Opposition Period: After the patent is granted, there is a period (usually within 

one year) during which third parties can file a post-grant opposition challenging 

the validity of the patent. This process allows for public scrutiny and ensures the 

patent meets all legal requirements. 

8. Renewal: 

o Maintenance Fees: To keep the patent in force, the patent holder must pay annual 

renewal fees. Failure to pay these fees can result in the patent lapsing. 

9. Enforcement and Litigation: 

o Patent Enforcement: Once granted, the patent holder has the right to enforce 

their patent against infringers through legal action. This may involve filing suits 

in the appropriate courts to protect their intellectual property. 



Transfer and Infringement of Patent 

Transfer and Infringement of Patent Rights are crucial aspects of patent law that affect how 

patents are managed and enforced. Here’s a detailed overview: 

Transfer of Patent Rights 

1. Assignment: 

o Definition: Assignment is the legal transfer of patent rights from one party (the 

assignor) to another (the assignee). This process transfers ownership of the patent. 

o Procedure: 

 Written Agreement: The transfer must be documented in a written 

agreement, which should specify the terms and conditions of the 

assignment. 

 Record with Patent Office: To be effective against third parties, the 

assignment must be recorded with the relevant patent office. In India, this 

involves submitting a form (Form 16) along with the assignment deed to 

the Indian Patent Office. 

o Example: A company that develops a new technology might assign its patent 

rights to another company specializing in commercializing such technology. 

2. Licensing: 

o Definition: Licensing involves granting permission to another party to use, make, 

or sell the patented invention. Unlike assignment, licensing does not transfer 

ownership but allows the licensee to exploit the patent rights. 

o Types: 

 Exclusive License: Grants the licensee exclusive rights to use the patent 

within a specified territory, often excluding even the patent holder from 

using it. 

 Non-Exclusive License: Allows the licensee to use the patent, but the 

patent holder can grant similar rights to other licensees. 



o Example: A patent holder may license their patent for a new drug to a 

pharmaceutical company, allowing that company to manufacture and sell the drug 

while retaining the patent rights. 

 

 

 

Infringement of Patent Rights 

1. Definition: 

o Patent Infringement occurs when someone makes, uses, sells, or distributes a 

patented invention without the patent holder’s permission. This violation can 

result in legal action. 

Types of Patent Infringement: 

2. Direct Infringement: This happens when an entity or individual uses a patented 

invention without authorization during the patent’s term. 

3. Indirect Infringement: There are two forms: 

o Induced Infringement: Encouraging or aiding another to infringe a patent. 

o Contributory Infringement: Supplying components that are used to infringe a 

patent. 

4. Literal Infringement: The infringer’s product or process matches the patented invention 

exactly as described in the claims of the patent. 

5. Doctrine of Equivalents: This occurs when an infringing product or process does not 

literally infringe the patent but is sufficiently close in function or method. 

 

Enforcement: 

o Cease and Desist: The patent holder may send a cease and desist letter to the 

infringer, demanding that they stop their infringing activities. 



o Legal Action: If the issue is not resolved, the patent holder can file a lawsuit in 

the relevant court for patent infringement. Remedies may include injunctions (to 

stop the infringing activity), damages (for financial loss), and legal costs. 

6. Defenses to Infringement: 

o Invalidity: The alleged infringer may argue that the patent is invalid or not 

enforceable. 

o Non-Infringement: The alleged infringer may contend that their product or 

process does not infringe on the patent. 

o License: The alleged infringer might show that they have a valid license to use 

the patent. 

Surrender of patents 

Surrender of Patents refers to the formal process by which a patent holder voluntarily 

relinquishes their patent rights before the patent expires. This process involves several steps and 

implications. Here’s an overview of how it works: 

Surrender of Patents 

1. Definition: 

o Surrender: Surrendering a patent means that the patent holder decides to give up 

their patent rights, effectively withdrawing the patent from the patent office and 

making it no longer enforceable. 

2. Reasons for Surrender: 

o Commercial Reasons: The patent holder may find that the patent is no longer 

commercially viable or relevant. 

o Cost Considerations: The patent holder may decide that the cost of maintaining 

the patent (including renewal fees) outweighs the benefits. 

o Strategic Reasons: The patent may be surrendered as part of a strategic decision, 

such as focusing on different technologies or entering into a licensing agreement 

that requires relinquishing certain rights. 

3. Procedure: 



o Formal Request: The patent holder must submit a formal request for surrender to 

the relevant patent office. In India, this involves filing a request in the prescribed 

form (Form 14) with the Indian Patent Office. 

o No Objections: The patent office will review the request. Generally, there is no 

requirement for objections from third parties, but the patent office will ensure that 

all procedural requirements are met. 

o Publication: The surrender request is published in the Patent Journal, allowing 

the public to be informed of the patent’s status. 

o Formal Declaration: Once the surrender request is processed and accepted, the 

patent office issues a formal declaration that the patent has been surrendered and 

is no longer in force. 

4. Effects of Surrender: 

o Loss of Rights: The patent holder loses all exclusive rights associated with the 

patent, including the right to make, use, sell, or license the invention. 

o Public Domain: The invention enters the public domain, meaning that anyone 

can use the technology without infringement concerns. 

Challenges in patents 

Patent rights in India face several challenges that impact innovation, enforcement, and protection 

of intellectual property. These challenges arise due to legal, administrative, and infrastructural 

issues. Some of the key challenges in patent rights in India include: 

1. Lengthy Patent Approval Process 

The patent approval process in India is often slow and can take several years, largely due 

to a backlog of applications and limited capacity in patent offices. This delay discourages 

innovators and companies from filing patents. 

2. High Cost of Patent Filing and Maintenance 

Filing and maintaining a patent in India can be expensive, especially for small businesses, 

startups, and individual inventors. The legal fees, maintenance fees, and costs of drafting 

can deter patent filings. 



3. Enforcement and Infringement Issues 

Patent enforcement is a significant challenge in India. Even when patents are granted, 

enforcing rights and preventing infringement can be difficult due to the lengthy judicial 

processes and the high costs associated with legal action. 

Many patent holders face difficulties in protecting their inventions from unauthorized use 

or infringement, and court cases may take years to resolve. 

4. Compulsory Licensing 

India has provisions for compulsory licensing under the Indian Patent Act, 1970. This 

allows the government to issue a license to a third party to produce a patented product 

without the patent holder's consent under certain conditions, such as for public health 

emergencies. 

While this provision is important for ensuring affordable access to essential medicines, it 

can create concerns for pharmaceutical companies about patent protection and market 

exclusivity. 

5. Patentability Criteria and Section 3(d) 

India follows stringent patentability criteria under Section 3(d) of the Patent Act, which 

restricts the patenting of incremental innovations, especially in pharmaceuticals. This 

clause prevents the patenting of new forms of known substances unless there is a 

significant improvement in efficacy. 

Although aimed at preventing "evergreening" of patents, this clause creates challenges 

for companies trying to patent small modifications that may be commercially valuable 

but don't meet the strict efficacy test. 

6. Patent Litigation and Dispute Resolution 

Patent litigation in India is time-consuming, complex, and expensive. Court cases 

involving patent disputes often take years to be resolved, leading to uncertainty for patent 

holders. 

The lack of specialized patent courts also complicates the resolution of patent disputes, 

with most cases handled by regular courts that may not have the technical expertise. 

7. Limited Awareness and Expertise 



Many individuals and small businesses in India have limited knowledge of patent laws 

and their benefits. This lack of awareness about how to protect intellectual property 

discourages innovation and patent filings. 

Additionally, there is a shortage of patent examiners and professionals with specialized 

knowledge in intellectual property rights (IPR) enforcement and dispute resolution. 

8. Patent Opposition System 

India has a pre-grant and post-grant opposition system, which allows third parties to 

challenge patent applications. While this promotes scrutiny of patent applications and 

prevents frivolous patents, it can also be used to delay the patent grant process and create 

uncertainty for inventors. 

9. Digital and Software Patents 

Patenting in the field of software and digital technologies faces ambiguity in India. Indian 

patent law does not allow for the patenting of software "per se," meaning only software 

that has a technical application can be patented. This limitation can hinder innovation in 

software and IT sectors. 

10. Global Compliance and Harmonization 

India is a signatory to international agreements such as the Trade-Related Aspects of 

Intellectual Property Rights (TRIPS), but balancing global patent norms with domestic 

policies remains a challenge. International companies sometimes express concerns that 

India's patent laws are less favorable compared to global standards, especially in sectors 

like pharmaceuticals. 

11. Counterfeit Products 

Patent holders often face challenges in protecting their products from counterfeiting and 

piracy. The availability of counterfeit goods in markets undermines the value of patents 

and affects the revenue of genuine patent holders. 

12. Impact of Public Interest 

There is an ongoing tension between protecting patent rights and ensuring access to 

affordable goods, particularly in the healthcare and pharmaceutical sectors. Balancing 

public health needs with the protection of intellectual property rights remains a 

contentious issue. 



13. Limited R&D and Innovation 

Although India has a growing innovation ecosystem, there is still a gap in research and 

development (R&D) investment, which affects the number of patents filed. Lack of 

sufficient R&D infrastructure, especially in smaller industries, limits innovation and, 

consequently, the filing of patents. 

 

 

 

 


