Unit 3
Copyright and trademarks
Copyright
In an increasingly digital and interconnected world, the protection of intellectual property is vital
for encouraging innovation and creativity. Two fundamental pillars of intellectual property law

are copyright and trademarks, each designed to protect different aspects of creative and
commercial endeavors.

Copyright safeguards original works of authorship, including literature, music, art, and software.
This legal protection enables creators to control how their works are used and ensures they can
reap the benefits of their creative efforts. Copyright arises automatically upon creation, granting
rights that can last for decades, thereby encouraging artistic and cultural development.

Copyright in India is governed by the Copyright Act of 1957, which has been amended several
times, with the most recent significant amendment in 2012. The law grants creators of original
works exclusive rights over the use and distribution of their creations for a specific period. Here
are key points regarding copyright in India:

Types of Works Protected:

1. Literary Works: Books, articles, and software code.
Dramatic Works: Plays, scripts, and screenplays.
Musical Works: Compositions (lyrics, tunes).
Artistic Works: Paintings, sculptures, architecture, etc.
Cinematograph Films: Movies, videos.

6. Sound Recordings: Audio recordings in any form.
Rights Granted:

Copyright owners have the exclusive right to:

e Reproduce the work in any material form.

e Issue copies to the public.

o Perform or communicate the work publicly.

o Make translations or adaptations of the work.

o License or assign these rights to others.

Duration of Copyright:

o Literary, Dramatic, Musical, and Artistic Works: The life of the author plus 60 years
after their death.

« Cinematograph Films and Sound Recordings: 60 years from the date of publication.
Fair Use:

Indian law allows "fair dealing” with a copyrighted work for purposes such as research, private
study, criticism, review, reporting current events, or judicial proceedings.

Infringement:

Copyright infringement occurs when a person, without authorization, does any act exclusively
reserved for the copyright owner. Legal remedies include:

« Civil actions (damages, injunctions).
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« Criminal actions (fines, imprisonment).
Copyright Societies:

Organizations like the Indian Performing Right Society (IPRS) and Phonographic
Performance Limited (PPL) manage the rights of creators, especially in music and
broadcasting.

Amendments:
The 2012 amendments emphasized:
e Protection of digital rights and internet-based works.
« Rights of authors in adaptations and translations.
« Strengthened provisions for disabled individuals to access works.
Copyright:
Definition: Copyright protects original works of authorship, such as literary, musical, artistic,
and other creative works (e.g., books, movies, music, software).

e Purpose: Copyright protects original works of authorship, such as literary, artistic,
musical, and dramatic works.

o Protected Works: Books, articles, music, films, paintings, software, etc.

« Duration: Copyright protection generally lasts for the life of the author plus 70 years
(varies by country).

o Rights: The owner of a copyright has the exclusive right to reproduce, distribute,
perform, display, or create derivative works based on the original.

e Automatic Protection: Copyright is automatically granted upon the creation of the work
and does not require registration, although registration can offer additional legal benefits.

Copyright Board Registration in India

Introduction to Copyright in India

Copyright in India is governed by the Copyright Act, 1957, and its subsequent amendments. It
provides protection to authors and creators of original works such as literary, dramatic, musical,
artistic, cinematographic, and sound recordings. Copyright ensures that creators receive
recognition and financial benefit from the use of their works.

Copyright Registration

Copyright registration in India is voluntary but highly beneficial for the creator. Registration
provides legal evidence of ownership and makes it easier to enforce the creator's rights in case of
infringement.

Steps for Copyright Registration
1. Application Filing:

An application for copyright registration can be made online through the official
Copyright Office website. The application must include:

o A completed form (Form XIV),



o The details of the work (e.g., title, language, year of publication),

o Statement of particulars and statement of further particulars (Form V),
o The applicant's signature,

o The prescribed fee.

Fees for Registration:
Fees vary depending on the nature of the work being registered. For example, literary
works like books, songs, and software are subject to different fees.

Submission of Documents:
Along with the application, a soft copy or physical copy of the work must be submitted,
depending on the type of work.

Examination:

The Copyright Office examines the application to check for any discrepancies or
objections. If objections are raised, the applicant must respond within 30 days.

Hearing (if required):

In case objections are not resolved through correspondence, a hearing may be scheduled
before the Registrar of Copyrights.

Registration Certificate:
Once the work passes examination without any objections, the Copyright Office issues a
registration certificate. The details of the work are entered into the copyright register.

Importance of Copyright Registration

Legal Protection:
Registration serves as prima facie evidence in a court of law regarding ownership of the
work.

Infringement Actions:
Registered copyright holders have stronger grounds to take legal action against copyright
infringement.

Global Recognition:
Registration in India may also facilitate copyright protection in other countries under
international treaties like the Berne Convention.

Role of the Copyright Board

The Copyright Board in India plays an important role in dispute resolution related to copyright
issues. It handles:

Disputes regarding licensing and royalty rates,
Appeals against decisions made by the Registrar of Copyrights,
Revocation of compulsory licenses.

Ownership of Copyright

Copyright ownership refers to the legal rights granted to the creator of an original work to
control how that work is used. In India, the Copyright Act, 1957 governs the ownership and
rights related to creative works. The Act provides that the first owner of the copyright is usually
the creator, but there are exceptions based on circumstances like employment and contractual
agreements. Below is a detailed explanation of copyright ownership.
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1. Original Creator as the Owner

The general rule is that the author or creator of an original work is the first owner of the
copyright. This includes:

e Author: In literary, dramatic, and musical works, the person who creates the work is the
owner.

o Composer: In the case of musical works, the composer of the tune.

o Artist: In artistic works like paintings and sculptures, the artist is the owner.

o Director or Producer: For films, the producer is typically the copyright owner.
2. Ownership in Employment

If a person creates a work in the course of their employment, the ownership of the copyright may
differ:

e Works Created in the Course of Employment: If an employee creates a work as part of
their job, the employer generally owns the copyright unless there is a contract stating
otherwise.

e Government Employees: When works are created by a government employee during
their official duties, the government typically owns the copyright.

3. Commissioned Works

If a person is commissioned to create a work, the ownership depends on the agreement between
the parties:

« Commissioning Party: Unless there is a contract that transfers the copyright, the creator
retains ownership of the work.

e For example, if an artist is commissioned to paint a portrait, the artist retains the
copyright unless an agreement transfers it to the person commissioning the work.

4. Joint Ownership

When a work is created by multiple authors, each author has a share in the copyright, unless
agreed otherwise. This applies to works like:

« Collaborative Projects: Where several authors contribute to a single work, each author
holds a copyright interest in the parts they contributed unless there's an agreement to
assign the entire work’s copyright to one party.

5. Transfer of Ownership
Copyright can be transferred from one person to another through assignment or licensing:

e Assignment: The owner can assign their rights to another person or entity through a
written agreement. For example, an author can assign the rights to publish a book to a
publishing house.

e License: A copyright holder may license specific rights (e.g., reproduction, distribution)
to another person without transferring full ownership.

6. Ownership in Cinematograph Films and Sound Recordings

e In the case of cinematograph films, the producer is usually considered the first owner of
the copyright. However, the copyright for any underlying works like scripts or music
used in the film remains with the original creators unless transferred.



e For sound recordings, the copyright owner is typically the person who produces the
recording, though the original musical and lyrical works may have separate copyright
holders.

7. Posthumous Works

In the case of posthumous works, the heirs of the deceased author inherit the copyright, and they
become the owners. They can then exercise all the rights associated with the copyright for the
remaining term of protection.

8. Term of Ownership
The duration of copyright ownership differs based on the type of work:

« For literary, artistic, musical, and dramatic works, copyright lasts for the lifetime of
the author plus 60 years after their death.

e For cinematograph films, sound recordings, and government works, copyright lasts
60 years from the date of publication.

9. Moral Rights

While the copyright owner has the right to economic exploitation, the creator retains moral
rights, including the right to be identified as the author of the work (right of paternity) and the
right to object to derogatory treatment of the work (right of integrity). These rights cannot be
transferred.
10. Exceptions and Limitations
e Fair Use/Fair Dealing: Ownership does not prevent others from using copyrighted
works under certain conditions such as for research, criticism, or review.
e Public Domain: Once the term of copyright expires, the work enters the public domain,
and anyone can use it without seeking permission.

Rights of the Copyright Owner

The copyright owner enjoys a bundle of exclusive rights that allow them to control and
commercially exploit their work. These rights are protected under the Copyright Act of 1957 in
India. The main rights include reproduction, distribution, communication to the public,
adaptation, and translation. These rights are crucial in ensuring that creators can benefit from
their work while protecting it from unauthorized use. Below is a detailed explanation of the
rights of a copyright owner:
1. Right of Reproduction
The copyright owner has the exclusive right to reproduce the work in any material form. This
applies to all categories of copyrighted works, such as:

o Literary Works: Making copies of books, articles, or software code.

e Artistic Works: Copying a painting, drawing, or sculpture.

e Cinematograph Films and Sound Recordings: Copying or replicating movies and

music.

Any unauthorized reproduction of the work, whether in part or full, constitutes infringement.



2. Right to Distribute Copies

The copyright owner has the right to issue copies of the work to the public through sale, rental,
or lending. This includes:

o Selling copies of books, films, or music.

e Renting or lending works like DVDs, music CDs, or software.
Unauthorized distribution without the owner’s permission is considered copyright infringement.
3. Right of Public Performance

The owner has the right to perform or communicate the work to the public. This applies
particularly to:

e Literary, Musical, and Dramatic Works: Performing a play, reading a book aloud in
public, or performing a musical work.

e Sound Recordings and Cinematograph Films: Broadcasting songs or screening movies
in public places.

Unauthorized public performance without permission is considered an infringement of this right.
4. Right of Communication to the Public

The copyright owner has the right to communicate the work to the public by any means. This
is especially relevant in the digital age and covers online or broadcasting communication. For
example:

« Online Streaming: Uploading music, videos, or literary content to the internet.
e Television or Radio Broadcasting: Broadcasting content like songs, movies, or shows.

Unauthorized communication to the public, such as uploading copyrighted material online
without permission, is illegal.

5. Right of Adaptation

The copyright owner has the exclusive right to make adaptations or derivative works based on
the original work. This includes:

« Translating a literary work into another language.

« Adapting a novel into a screenplay or film script.

« Creating a dramatized version of a story.
Adaptations without the owner's permission are considered violations of this right.
6. Right of Translation

The owner has the exclusive right to translate the work into different languages. For example, a
book written in English cannot be translated into Hindi without the consent of the copyright
owner. Unauthorized translations are a breach of this right.

7. Right of Issuing Licenses

The copyright owner can grant licenses to others to use the work under specific conditions.
Licensing allows third parties to:

e Reproduce or distribute the work under agreed terms.

e Translate or adapt the work. Licensing ensures that the owner retains control over how
the work is used and commercially benefits from it.

8. Right to Assign the Copyright



The owner has the right to assign the copyright to another party, either partially or wholly.
Assignment transfers ownership rights to the assignee under a formal agreement, after which the
assignee has the rights to:

o Reproduce, distribute, or adapt the work.
e Monetize the work according to the terms of the agreement.
The assignment must be in writing and specify the scope and duration of the transfer.

9. Right of Moral Rights
In addition to economic rights, the copyright owner (or author) also retains certain moral rights:

« Right of Paternity: The right to claim authorship of the work and be recognized as the
creator.

« Right of Integrity: The right to object to any derogatory treatment or distortion of the
work that could harm the author’s honor or reputation.

Moral rights are inalienable and cannot be assigned, even if the economic rights are transferred.
10. Right to Prevent Infringement

The copyright owner has the legal right to prevent others from infringing on their rights. If the
copyright is violated, the owner can take legal action to seek:

e Injunctions: To prevent further infringement.
o Damages: To recover financial losses due to unauthorized use.

« Criminal penalties: In cases of deliberate infringement, such as piracy, which may lead
to fines or imprisonment.

11. Special Rights in Digital Environment

The 2012 amendments to the Copyright Act expanded the scope of rights to include digital
rights. Owners have control over the digital distribution and reproduction of their works on
the internet, such as:

« Protecting their works from illegal downloads or streaming.
« Licensing for digital platforms like streaming services or e-book providers.

Terms of Copyright

The term of copyright refers to the duration for which copyright protection is granted to a work.
In India, the Copyright Act, 1957 specifies different terms of protection depending on the type
of work and the creator's status. The term ensures that the copyright owner has exclusive rights
over their work for a specific period, after which the work enters the public domain, making it
available for free use by the public. Below is a detailed explanation of the terms of copyright.

1. Literary, Dramatic, Musical, and Artistic Works

For literary, dramatic, musical, and artistic works, which include books, poems, songs,
paintings, and sculptures, the term of copyright protection is:

o Lifetime of the author plus 60 years after their death.



For example, if an author writes a book, the copyright lasts for their entire lifetime and 60 years
after their death. After this period, the work enters the public domain.

2. Cinematograph Films

For cinematograph films, which include movies, documentaries, and any visual work that is
made for public viewing, the term of copyright is:

e 60 years from the year the film is first published (i.e., released to the public).

This means the copyright for a film remains in effect for 60 years from its release date, after
which it enters the public domain.

3. Sound Recordings
For sound recordings, such as music albums or spoken word recordings, the copyright term is:
e 60 years from the year the sound recording is first published.

This gives the copyright owner exclusive rights over the sound recording for 60 years from its
release date, after which it becomes freely available for public use.

4. Government Works

For works created or published by the government (i.e., Central or State Government) or any
government undertaking, the term of copyright is:

e 60 years from the year of publication.

This applies to reports, studies, documents, or any work prepared or published by the
government. The government holds the copyright, and the work enters the public domain after 60
years.

5. Anonymous and Pseudonymous Works

For anonymous and pseudonymous works, where the identity of the author is not disclosed, the
term of copyright is:

e 60 years from the date of publication.

If the identity of the author becomes known during the 60-year period, the term changes to the
author's lifetime plus 60 years. If the identity remains undisclosed, the work enters the public
domain after 60 years.

6. Posthumous Works
A posthumous work is one that is published after the author’s death. For such works, the term
of copyright is:
e 60 years from the date of publication, provided it is published for the first time after the
author’s death.

For example, if an unpublished novel by an author is published posthumously, the copyright lasts
for 60 years from the date of publication.

7. Photographs
For photographs, the term of copyright is:
e 60 years from the year the photograph is first published.

This gives the photographer or copyright owner exclusive rights over the photograph for 60 years
from the date of publication.

8. Works of International Organizations



For works created by international organizations, such as the United Nations or other global
bodies, the term of copyright is:

e 60 years from the date of publication, unless a different term is provided in international
treaties.

International organizations may enter agreements with individual countries, and the terms of
copyright are generally uniform across member states.

9. Joint Authorship

In the case of works with joint authorship, where more than one author has contributed to the
creation of the work, the term of copyright is:

o Lifetime of the last surviving author plus 60 years after their death.

For example, if two authors write a book together, the copyright lasts for the life of the last
surviving author and 60 years after their death.

10. Performers’ Rights

For performers, such as actors, singers, and musicians, who are granted rights under the
Copyright Act (Section 38), the term of protection is:

« 50 years from the year in which the performance is recorded or performed publicly.
Performers have exclusive rights over the recording and broadcasting of their performances for
this period.

11. Published Editions of Works
For published editions of works, such as specific editions of books, journals, or periodicals, the
copyright term is:

e 60 years from the year of publication.

The publisher holds the copyright for 60 years, protecting the specific format or edition of the
work.

12. Public Domain

Once the term of copyright protection expires, the work enters the public domain, meaning

anyone can use the work without seeking permission or paying royalties. Public domain works
can be freely copied, distributed, adapted, or performed by anyone.

Registration of Copyright

Copyright registration is the process by which a creator formally registers their work with the
Copyright Office, granting legal recognition and protection to the work. While copyright exists
automatically upon the creation of a work, registration provides several benefits, including the
ability to enforce rights in court, establish evidence of ownership, and deter infringement. In
India, the registration of copyright is governed by the Copyright Act, 1957, and the process is
overseen by the Copyright Office under the Ministry of Commerce and Industry.

1. Purpose of Copyright Registration

o Legal Evidence: Registration serves as legal proof of ownership and the date of creation,
which is crucial in case of disputes.



Enforcement: A registered copyright owner can initiate legal proceedings against
infringement, making it easier to seek remedies in court.

Deterrent Effect: The existence of a registered copyright may deter potential infringers
from misusing the work.

Public Record: Registration creates a public record of the copyright, providing
information about the work and its owner.

2. Eligibility for Registration
Any original work that meets the criteria for copyright protection can be registered, including:

Literary works (books, articles, etc.)
Musical works (compositions, songs)
Dramatic works (plays, scripts)
Acrtistic works (paintings, photographs)
Cinematograph films

Sound recordings

Software and computer programs

3. Application Process
The registration process involves several steps:

Step 1:

Step 2:

Step 3:

Step 4:

Step 5:

Filing an Application
The applicant must submit a completed application form (Form XI1V) to the Copyright
Office, along with the required documents, including:
o A copy of the work (in physical or digital format).
o A declaration of authorship.
o ldentity proof of the applicant (individual or organization).
o Power of attorney (if filed by an agent).
Payment of Fees

The applicant must pay the prescribed fee for registration, which varies based on the type
of work and whether the applicant is an individual, a small enterprise, or a large
organization. Payment can be made via online modes or by demand draft.

Examination of the Application

After submission, the application undergoes examination by the Copyright Office. The
Registrar assesses the application to ensure it meets all legal requirements.

The Registrar may raise objections or request additional information. The applicant is
given an opportunity to address these objections.

Publication in the Copyright Journal

If the application is accepted, the details are published in the Copyright Journal. This
serves as public notice of the copyright claim.

Issuance of Registration Certificate

Upon successful examination and no objections raised within the stipulated period, the
Copyright Office issues a Registration Certificate, officially granting copyright
protection to the work.
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4. Duration of Registration

o Copyright registration is valid for the duration of the copyright protection, which
typically lasts for the author’s lifetime plus 60 years or 60 years from the date of
publication for works like cinematograph films and sound recordings.

5. Benefits of Registration

o Stronger Legal Standing: Registered copyright holders have a stronger legal basis to
enforce their rights in case of infringement.

« Eligibility for Damages: In case of legal disputes, registered owners may be eligible for
statutory damages and attorneys' fees.

e Increased Credibility: Registration enhances the credibility of the creator’s claim to
ownership and provides assurance to potential licensees or collaborators.

6. Limitations and Considerations

o Not Mandatory: While registration offers benefits, it is not mandatory for copyright
protection, as copyright exists automatically upon creation.

e Time-Consuming: The registration process can be time-consuming, sometimes taking
several months to complete.

e Cost Factor: Applicants must bear the costs associated with registration, including
application fees and potential legal fees for addressing objections.

7. Renewal and Cancellation

« Unlike some other forms of intellectual property, copyright does not require renewal as it
lasts for a defined term. However, if the work is abandoned or the owner wishes to cancel
the registration, they can apply to the Copyright Office for cancellation.

Copyright Conventions and the Universal Copyright Convention (UCC)

Copyright conventions are international agreements that establish standards for the protection
and enforcement of copyright across member countries. These conventions aim to promote the
protection of authors' rights and facilitate the international exchange of creative works. The
Universal Copyright Convention (UCC) is one of the most significant treaties in this context,
complementing other international agreements like the Berne Convention.
1. Background of Copyright Conventions
e The evolution of copyright law has led to various international treaties aimed at
protecting creators' rights globally.
e These conventions recognize that in an increasingly interconnected world, copyright
protection must extend beyond national borders.
2. The Universal Copyright Convention (UCC)

The UCC was adopted on September 6, 1952, in Geneva and came into effect on January 24,
1974. The UCC was established to provide an alternative to the more stringent requirements of
the Berne Convention for countries with less developed copyright laws.

Objectives of the UCC:
e To provide a minimum level of copyright protection for authors and their works.
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To promote the international exchange of literary and artistic works.

To establish a framework for countries that are not part of the Berne Convention to
protect copyright.

3. Key Features of the UCC

Minimum Standards of Protection: The UCC sets out minimum standards of copyright
protection that member countries must provide, ensuring that authors' rights are
respected.

Automatic Protection: Like the Berne Convention, the UCC emphasizes that copyright
protection should be automatic upon the creation of a work, without the need for
registration.

National Treatment: Member states must provide the same level of protection to foreign
authors as they do to their own nationals, thereby promoting equality in copyright
protection.

Moral Rights: The UCC recognizes the moral rights of authors, including the right to
attribution and the right to object to derogatory treatment of their work.

Formalities: The UCC allows for certain formalities, such as registration, but does not
make them a requirement for copyright protection. This is significant for countries with
different copyright traditions.

4. Membership and Significance

The UCC currently has over 150 member states, including many countries that are not
part of the Berne Convention. This broad membership helps to enhance the protection of
authors’ rights on a global scale.

The UCC serves as a bridge for countries transitioning to more comprehensive copyright
frameworks, encouraging them to adopt stronger protections for authors.

5. Comparison with the Berne Convention

While both the UCC and the Berne Convention aim to protect authors' rights, they differ in
several key aspects:

Membership: The UCC is more inclusive, allowing countries with varying levels of
copyright protection to join, while the Berne Convention requires adherence to stricter
standards.

Formalities: The UCC permits certain formalities (like registration) without making
them mandatory, whereas the Berne Convention emphasizes that copyright protection
must be automatic.

Scope of Rights: The Berne Convention offers more comprehensive protection,
including detailed provisions on moral rights and the duration of copyright.

6. Implementation in National Laws

Countries that ratify the UCC must incorporate its principles into their national copyright laws.
This includes:

Establishing provisions that comply with the minimum standards set by the UCC.

Ensuring that their copyright laws provide adequate protection for both national and
foreign authors.

7. Impact on International Copyright Protection
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e« The UCC has played a crucial role in promoting copyright protection in developing
countries, allowing them to enhance their copyright frameworks while encouraging
creativity and cultural exchange.

o It facilitates international cooperation and dialogue on copyright issues, helping to
address challenges posed by technological advancements and the digital environment.

8. Challenges and Criticisms

e Some critics argue that the UCC does not provide sufficient protection compared to the
Berne Convention, particularly regarding moral rights and enforcement mechanisms.

o The rapid evolution of technology, especially in the digital domain, presents ongoing
challenges for both the UCC and the Berne Convention, necessitating updates and
adaptations to remain relevant.

Rights of Broadcasting in Copyright

Broadcasting rights refer to the exclusive rights granted to a broadcaster to transmit or
communicate works to the public via various means, such as television, radio, and online
platforms. These rights are an essential aspect of copyright law, providing legal protection for the
efforts of broadcasters in disseminating creative content. In India, the Copyright Act of 1957
addresses broadcasting rights, recognizing the unique position of broadcasters in the copyright
framework.

1. Nature of Broadcasting Rights

o Exclusive Rights: Broadcasting rights are exclusive, meaning that only the authorized
broadcaster can transmit the copyrighted work. Unauthorized broadcasting of a work
constitutes infringement.

e Public Communication: The right encompasses the communication of works to the
public through any medium, including traditional broadcasting (TV and radio) and digital
platforms (streaming services).

2. Legal Provisions
Under the Copyright Act of 1957, broadcasting rights are protected as follows:
a. Section 37: Rights of Broadcasting Organizations

e Right to Authorize Broadcasting: A broadcasting organization has the exclusive right
to authorize the broadcasting of its broadcasts, including the rebroadcasting of works.

e Protection Against Unauthorized Use: Section 37 protects broadcasters against
unauthorized broadcasts or communications of their programs.

b. Rights of Broadcasters:

o Rebroadcasting Rights: Broadcasters have the right to rebroadcast their original
broadcasts. This means they can authorize other broadcasters to transmit their programs.

« Distribution Rights: Broadcasters can distribute their broadcasts through various
channels, including cable networks and satellite services.

3. Scope of Broadcasting Rights

e Musical Works and Sound Recordings: Broadcasters hold rights to perform and
broadcast musical works and sound recordings as part of their programming.

o Dramatic and Literary Works: The right to broadcast dramatic and literary works, such
as plays, films, and documentaries, falls under the purview of broadcasting rights.
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4. Duration of Broadcasting Rights
e The duration of broadcasting rights is not explicitly defined in the Copyright Act; instead,
it generally aligns with the copyright term of the underlying works being broadcasted
(e.g., lifetime of the author plus 60 years).

5. Moral Rights and Broadcasting
While broadcasters hold economic rights, the authors of the works retain moral rights,
including:

o Right of Attribution: The right to be credited for the work.

« Right of Integrity: The right to object to any distortion or modification of the work that
could harm the author's reputation.

6. Limitations and Exceptions
« Certain limitations apply to broadcasting rights, such as fair use provisions, which allow

limited use of copyrighted material without authorization for purposes like news
reporting, education, or criticism.

« Broadcasting organizations must ensure that they have the necessary licenses to broadcast
copyrighted works, especially when using content created by others.

International Copyright

International copyright refers to the system of protection for creative works that transcends
national borders, allowing creators to safeguard their rights globally. Several key agreements and
conventions facilitate international copyright protection, ensuring that authors and creators
receive recognition and remuneration for their work, regardless of where it is used. Below are the
main subpoints related to international copyright, along with explanations:

1. Berne Convention for the Protection of Literary and Artistic Works
o Established in 1886: The Berne Convention is one of the oldest and most important
treaties governing international copyright.

e Principle of Automatic Protection: It mandates that copyright protection should be
automatic upon creation, without the need for registration. This means that authors enjoy
copyright from the moment their work is fixed in a tangible medium.

« National Treatment: Member countries must provide the same level of copyright
protection to foreign authors as they do to their own nationals. This principle ensures that
creators from different countries receive equal treatment.

e Minimum Protection Standards: The convention sets minimum standards for copyright
protection, including the duration of copyright, which is typically the author's lifetime
plus 50 years.

2. Universal Copyright Convention (UCC)

e Adopted in 1952: The UCC serves as an alternative for countries that may find the
requirements of the Berne Convention too stringent.

e Broader Membership: It has more member countries, making it accessible to nations
with varying levels of copyright protection. The UCC is particularly significant for
developing countries.
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Minimum Standards of Protection: Similar to the Berne Convention, the UCC
establishes minimum standards for copyright, emphasizing automatic protection and
national treatment.

Flexibility: The UCC allows for certain formalities, such as registration, without making
them mandatory, accommaodating different legal systems.

3. Trade-Related Aspects of Intellectual Property Rights (TRIPS)

Part of WTO Agreements: The TRIPS Agreement, established in 1995 under the World
Trade Organization (WTO), sets comprehensive standards for intellectual property
protection, including copyright.

Strengthened Enforcement: TRIPS requires member countries to implement effective
enforcement measures against copyright infringement, thereby enhancing the protection
of copyright on an international scale.

Harmonization of Standards: It aims to harmonize copyright laws among member
countries, ensuring a minimum level of protection that aligns with the Berne Convention.

Flexibility for Developing Countries: TRIPS recognizes the unique challenges faced by
developing nations and provides provisions for transitional arrangements to adapt their
laws.

4. Madrid Protocol and Copyright

Global Trademark Registration: While primarily focused on trademarks, the Madrid
Protocol (1989) facilitates international copyright by allowing creators to protect their
trademarks (which may include copyrighted works) in multiple jurisdictions through a
single application.

Importance for Creators: This protocol simplifies the process for authors and artists
who want to protect their works globally, thereby enhancing the commercialization of
their creative outputs.

5. International Treaties and Organizations

WIPO (World Intellectual Property Organization): A specialized agency of the
United Nations that promotes the protection of intellectual property globally through
cooperation among member states. WIPO administers key treaties, including the Berne
Convention and the UCC.

Regional Treaties: Various regional agreements, such as the European Union
Copyright Directive, also play a role in shaping copyright protection within specific
regions, promoting cooperation among member states.

6. Challenges in International Copyright

Differences in National Laws: Variations in copyright laws among countries can create
challenges for enforcement and protection, leading to potential conflicts in legal
interpretations.

Digital Piracy: The rise of digital technology has increased the risk of copyright
infringement, necessitating stronger international cooperation to combat piracy.

Enforcement Issues: Countries may have different levels of enforcement capabilities,
which can impact the effectiveness of international copyright protection.
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Infringement of Copyrights

Copyright infringement occurs when a person or entity uses a copyrighted work without the
permission of the copyright owner, violating the exclusive rights granted to the creator. This
unauthorized use can take many forms and has significant legal implications. Understanding
copyright infringement is crucial for creators, businesses, and users of creative works to navigate
their rights and obligations effectively.

1. Definition of Copyright Infringement

o Copyright infringement refers to the unauthorized use, reproduction, distribution, or
public performance of a copyrighted work. It encompasses any violation of the exclusive
rights granted to the copyright owner by law.

e Infringement can occur in various forms, including direct infringement (immediate
violation) and indirect infringement (contributory or vicarious infringement).

2. Types of Copyright Infringement
a. Direct Infringement

e This occurs when someone directly violates the copyright by reproducing, distributing,
performing, or displaying the copyrighted work without authorization.

« Examples include copying a book, sharing a copyrighted movie online, or playing a song
in public without a license.

b. Indirect Infringement

e Contributory Infringement: This involves a party that knowingly contributes to or
facilitates the infringement by another party. For instance, a website that enables users to
share copyrighted content without permission may be held liable for contributory
infringement.

« Vicarious Infringement: This occurs when a party has the right and ability to control the
infringing activity and benefits financially from it, yet fails to take action against the
infringement. For example, a bar that allows patrons to play copyrighted music without a
license may be held vicariously liable.

3. Legal Framework for Copyright Infringement

e In many jurisdictions, including India, copyright infringement is addressed under the
Copyright Act of 1957.

e The law outlines the rights of copyright holders and the remedies available in case of
infringement, including civil and criminal penalties.

4. Remedies for Copyright Infringement
a. Civil Remedies
e Injunctions: Courts can issue orders to prevent further infringement or to stop the
infringing activity.
« Damages: Copyright owners can seek monetary compensation for damages caused by the

infringement. This may include actual damages (lost profits) and statutory damages (set
amounts defined by law).

e Account of Profits: The court may order the infringer to account for any profits made
from the infringement.

16



b. Criminal Remedies
e Infringement may lead to criminal charges in severe cases, especially for willful
infringement. Penalties can include fines and imprisonment.
5. Defenses Against Copyright Infringement
o Fair Use: In some jurisdictions, certain uses of copyrighted material may be considered
fair use, allowing for limited use without permission for purposes such as criticism,
commentary, news reporting, teaching, or research.
e License: If the infringer can prove they had a license or permission to use the work, this
can serve as a defense against infringement claims.
e Public Domain: Works in the public domain are not protected by copyright and can be
used freely by anyone.

6. Impact of Digital Technology

e The rise of digital technology and the internet has significantly increased instances of
copyright infringement, making it easier to copy and distribute copyrighted works
without authorization.

« Online piracy, file-sharing platforms, and social media pose new challenges for copyright
enforcement, necessitating updated legal frameworks and cooperative efforts among
countries.

Copyright Act, Amendments, and Issues in India
The Copyright Act of 1957 governs copyright law in India, establishing the framework for the
protection of literary, artistic, and musical works. Over the years, this Act has undergone several
amendments to address emerging issues and adapt to changes in technology and society.
Understanding the Act, its amendments, and the current issues is crucial for creators, legal
practitioners, and policymakers.
1. Overview of the Copyright Act of 1957
e Purpose: The Act aims to protect the rights of authors and creators, encouraging
creativity and innovation by providing exclusive rights over their works.
e Scope: It covers various types of works, including literary, dramatic, musical, and artistic
works, as well as cinematograph films and sound recordings.
o Rights Granted: The Act grants authors exclusive rights to reproduce, distribute,
perform, and publicly display their works.
2. Key Amendments to the Copyright Act
a. Amendment of 1984
o Extended Protection: This amendment expanded the definition of works and included
the rights of performers, ensuring that they are recognized and protected.
e Moral Rights: The amendment introduced moral rights for authors, allowing them to
object to derogatory treatment of their work.
b. Amendment of 1992

e Changes in Definitions: This amendment modified definitions related to copyright,
including the introduction of the concept of "computer programs"” as copyrightable
works.
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e Protection of Software: It recognized software as a literary work, providing clarity on
the copyright status of computer programs.
c. Amendment of 2012
e Enhancing Protection for Authors: The 2012 amendment focused on enhancing the
rights of authors, including provisions for royalties from the sale of their works.
o Digital Copyright: The amendment addressed issues related to digital piracy and
included provisions for statutory licensing for music and sound recordings.
e Protection of Traditional Knowledge: It introduced measures for the protection of
traditional knowledge and folklore.
3. Current Issues in Copyright Law
a. Digital Piracy
e The rise of digital technology has led to an increase in copyright infringement through
online platforms, file sharing, and streaming services, posing challenges for enforcement.
b. Fair Use and Limitations
e The need for clear definitions and guidelines for fair use, especially in the context of
education, research, and criticism, is an ongoing issue in copyright law.
« Balancing the rights of copyright holders with public interest and access to information
remains a contentious topic.
c. Enforcement Challenges
« Enforcement of copyright laws in India faces hurdles, including limited resources, lack of
awareness among creators about their rights, and the slow judicial process.

e The rapid evolution of technology requires continuous adaptation of laws to ensure
effective protection and enforcement.

d. International Treaties and Compliance

e India is a signatory to international treaties such as the Berne Convention and the TRIPS
Agreement. Compliance with these treaties and adapting domestic laws to meet
international standards poses challenges.

e. Traditional Knowledge and Cultural Heritage

o Protecting traditional knowledge and cultural expressions poses unique challenges, as
current copyright laws may not adequately address the rights of indigenous communities
and traditional artists.

Trademarks

Trademarks play a vital role in the landscape of intellectual property rights in India, serving as
essential tools for businesses to distinguish their goods and services from those of competitors. A
trademark can be a word, phrase, logo, symbol, design, or a combination of these elements that
identifies and protects a brand’s identity in the marketplace. In India, trademarks are governed by
the Trade Marks Act, 1999, which provides a comprehensive framework for the registration,
protection, and enforcement of trademark rights.

The significance of trademarks lies in their ability to build brand recognition and consumer trust.
They serve not only as indicators of the source of goods and services but also convey a promise
of quality and consistency to consumers. As a result, effective trademark protection is crucial for
businesses to safeguard their reputation and market position.
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India’'s trademark system is characterized by a registration process that offers legal protection
against unauthorized use or infringement. Registered trademarks enjoy exclusive rights, allowing
the owner to take legal action against parties that misuse their marks. The registration process
involves thorough examination and evaluation to ensure that the trademark meets the necessary
criteria of distinctiveness and non-descriptiveness.

Over the years, the Indian trademark regime has evolved to align with international standards,
enhancing its framework for protecting trademarks in an increasingly globalized economy.
India's membership in international agreements, such as the Madrid Protocol and its
commitment to the Trade-Related Aspects of Intellectual Property Rights (TRIPS)
Agreement, reflects its dedication to strengthening trademark protection.

Despite the robust legal framework, challenges such as counterfeiting, trademark squatting, and
lack of awareness among businesses about the importance of trademark registration persist. As
the Indian economy continues to grow and diversify, effective trademark protection will remain
crucial for fostering innovation, encouraging entrepreneurship, and maintaining fair competition
in the marketplace.

Developing a Trademark

Creating a trademark involves a strategic process aimed at establishing a unique identity for a
brand in the marketplace. A well-developed trademark not only differentiates products and
services from competitors but also builds brand recognition and loyalty among consumers.
Below are the key steps and considerations involved in developing a trademark:

1. Understanding the Purpose of a Trademark

o Brand ldentity: A trademark serves as a distinctive sign that identifies the source of
goods or services, helping consumers associate quality and reputation with a particular
brand.

o Legal Protection: A registered trademark provides legal rights, allowing the owner to
prevent unauthorized use or infringement by others.

2. Conducting Market Research

e Target Audience: Identify the target market and understand their preferences and
expectations. This helps in creating a trademark that resonates with consumers.

o Competitor Analysis: Analyze existing trademarks in the market to ensure that the
proposed trademark is unique and does not infringe on others' rights. This can help avoid
potential legal issues and confusion among consumers.

3. Brainstorming Trademark Ideas

o Creativity and Distinctiveness: Develop a range of creative ideas for the trademark,
focusing on distinctiveness. A trademark should be unique and not merely descriptive of
the goods or services.

e Types of Trademarks: Consider various forms, such as:
o Word Marks: Names or phrases (e.g., "Nike").
o Logos: Graphic representations (e.g., the Nike swoosh).
o Slogans: Taglines that communicate brand values (e.g., "Just Do It").
o Combination Marks: A mix of text and graphics.
4. Testing Trademark Availability

19



e Preliminary Search: Conduct a preliminary search to check if similar trademarks exist.
This can involve online databases, such as the Indian Trademark Registry and other
relevant international databases.

e Legal Consultation: Consider consulting with a trademark attorney or intellectual
property expert to conduct a comprehensive search and provide legal advice on the
trademark’s registrability.

5. Trademark Selection

o Evaluating Options: Assess the brainstormed ideas based on distinctiveness,
memorability, and relevance to the brand’s identity.

o Feedback: Gather feedback from potential consumers and stakeholders to gauge their
reactions to the trademark options. This helps refine the final choice.

6. Trademark Registration

o Application Process: Once a trademark is selected, file an application for registration
with the relevant trademark authority (e.g., the Indian Trademark Registry). This involves
submitting details about the trademark, its usage, and the goods or services associated
with it.

« Examination and Publication: The trademark office examines the application to ensure
compliance with legal requirements. If approved, the trademark is published in the
Trademark Journal, allowing others to oppose the registration if they have legitimate
grounds.

7. Protection and Enforcement

e Maintaining Trademark Rights: Once registered, it is crucial to actively use the
trademark and monitor its use in the market. Failing to use a trademark can result in loss
of rights.

« Enforcement: Be prepared to enforce trademark rights against unauthorized use or
infringement through cease-and-desist letters or legal action when necessary.

8. Brand Promotion

o Marketing Strategy: Develop a comprehensive marketing strategy to promote the
trademark. Utilize various channels, including social media, advertising, and public
relations, to build brand recognition.

o Consistency: Ensure consistent use of the trademark across all branding and marketing
materials to strengthen brand identity.

Trademark Registration in India

Trademark registration in India is a crucial process for businesses seeking to protect their brand
identity and prevent unauthorized use of their trademarks. The Trade Marks Act, 1999, governs
the registration and protection of trademarks in India, ensuring that businesses can establish and
maintain their brand recognition in the marketplace. Below are the key aspects of the trademark
registration process in India:

1. Understanding Trademark Registration

o Definition: Trademark registration is the formal process by which a business secures
exclusive rights to use a specific mark (name, logo, slogan, etc.) to identify its goods or
Services.
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o Legal Protection: Registered trademarks provide legal rights, allowing the owner to take
legal action against unauthorized use or infringement.

2. Types of Trademarks Eligible for Registration
e Word Marks: Textual trademarks, including names, phrases, and slogans.
o Device Marks: Logos or symbols that represent the brand.
o Composite Marks: Combination of words and logos.
e Service Marks: Used to identify services rather than goods.
o Certification Marks: Indicate that goods or services meet certain standards.
o Collective Marks: Used by members of a collective group or association.
3. Pre-registration Steps
a. Conducting a Trademark Search

e Preliminary Search: Before applying, conduct a search to ensure that the desired
trademark is not already in use or registered. This involves checking the Indian
Trademark Registry database and other relevant databases.

o Consultation: Consulting with a trademark attorney can provide insights into the
availability and registrability of the trademark.

b. Choosing the Class of Goods/Services

o Classification: Trademarks are registered under specific classes defined by the Nice
Classification System. Each class represents a different category of goods or services.

o Selection: Choose the appropriate class(es) that accurately describe the goods or services
associated with the trademark.

4. Trademark Application Process
a. Filing the Application

e Form Application: Submit the trademark application in the prescribed format (Form
TM-A) to the Trademark Registry.

o Required Details: The application must include:
o Name and address of the applicant.
o Representation of the trademark.
o List of goods or services for which registration is sought.
o Date of first use (if applicable).
b. Examination of Application

e Initial Review: The application undergoes an examination by the Trademark Registry to
ensure compliance with legal requirements.

o Examination Report: If any issues arise, the Registry issues an examination report,
outlining objections or requirements for amendment.

c. Response to Examination Report

e Addressing Objections: The applicant must respond to the objections raised in the
examination report within a specified period, providing clarifications or modifications as
necessary.

5. Publication in the Trademark Journal
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e Acceptance for Publication: If the application is accepted after examination, it is
published in the Trademark Journal.

o Opposition Period: After publication, a period of three months is allowed for third
parties to oppose the registration if they believe it conflicts with their existing trademarks.

6. Registration and Issuance of Certificate

e Registration Process: If no oppositions are filed or if oppositions are resolved in favor of
the applicant, the trademark is registered.

« Certificate of Registration: The Registry issues a Trademark Registration Certificate,
granting the owner exclusive rights to use the trademark.

7. Duration and Renewal of Trademark Registration
o Validity: Trademark registration is valid for ten years from the date of application.

« Renewal: The registration can be renewed indefinitely for additional ten-year periods by
filing the renewal application (Form TM-R) and paying the requisite fee.

8. Post-registration Maintenance

o Usage of Trademark: It is crucial to use the trademark actively to maintain rights. Non-
use of a trademark for five consecutive years may lead to its cancellation.

« Monitoring and Enforcement: Regularly monitor the market for potential infringement
and take necessary legal actions to enforce trademark rights.

Trademark Applications

Filing a trademark application is a critical step for businesses seeking to protect their brand
identity and secure exclusive rights to their trademarks. In India, the process is governed by the
Trade Marks Act, 1999, which outlines the requirements, procedures, and legal implications
associated with trademark applications. Below is an overview of the key aspects involved in
trademark applications:

1. Understanding Trademark Application

o Definition: A trademark application is a formal request submitted to the trademark
registry for the registration of a trademark, seeking legal protection for a specific mark
used in connection with goods or services.

o Legal Importance: Registering a trademark provides the owner with exclusive rights to
use the mark and prevents unauthorized use or infringement by others.

2. Types of Trademark Applications
a. Standard Application

e A standard application is filed for a single trademark intended for registration across
various classes of goods or services.

b. Series Application

e A series application allows the registration of similar trademarks that vary only in non-
distinctive elements, such as color or minor design differences.

c. Collective and Certification Marks

o Collective Marks: Filed by a collective group or association to distinguish their goods or
services.
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« Certification Marks: Filed to certify the quality, origin, or characteristics of goods or
services.

3. Pre-Application Considerations
a. Trademark Search

o Conduct a preliminary trademark search to identify existing trademarks that may conflict
with the proposed mark. This step helps assess the likelihood of acceptance and avoid
potential legal disputes.

. Choosing the Class of Goods/Services

o Determine the appropriate class(es) of goods or services according to the Nice
Classification System. Each class defines a specific category, and the trademark must be
associated with the chosen class.

. Filing the Trademark Application
a. Application Form

e The application must be submitted using Form TM-A, which includes essential details
such as:

o The name and address of the applicant.
o Representation of the trademark (logo or design).
o Alist of goods or services associated with the trademark.
o Date of first use of the trademark (if applicable).
. Filing Procedure

e Submit the completed application form to the Trademark Registry online or through
physical submission at the relevant office. Pay the required filing fee based on the
number of classes applied for.

. Examination of the Trademark Application

e Initial Review: After submission, the application undergoes an examination by the
Trademark Registry to ensure compliance with legal requirements.

o Examination Report: If the examiner identifies any objections, they issue an
examination report outlining the reasons for objections, which the applicant must address.

. Responding to Objections

« Amendments and Clarifications: Applicants have a specified period to respond to the
examination report, addressing any objections by providing clarifications, amendments,
or supporting documents as needed.

e Hearing: In some cases, a hearing may be scheduled if objections remain unresolved.
. Publication in the Trademark Journal

e Once accepted, the application is published in the Trademark Journal for opposition.
This publication informs the public about the application and allows third parties to raise
objections within three months if they believe it conflicts with their rights.

. Registration of Trademark

« If no oppositions are filed, or if oppositions are resolved in favor of the applicant, the
trademark is registered.
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e The applicant receives a Trademark Registration Certificate, which grants exclusive
rights to use the trademark.

9. Duration and Renewal
o Validity: Trademark registration is valid for ten years from the date of application.

o Renewal: Registration can be renewed indefinitely for additional ten-year periods by
filing a renewal application (Form TM-R) and paying the requisite fee.

10. Post-Registration Maintenance

e Use of Trademark: The trademark must be actively used to maintain rights. Non-use for
five consecutive years may lead to cancellation.

e Monitoring and Enforcement: Regularly monitor the market for potential infringement
and take legal action if necessary to protect trademark rights.

Terms, assignment, transmission, certification, infringement of trademarks
1. Terms Related to Trademarks
a. Trademark

o Atrademark is a distinctive sign, symbol, word, or phrase used to identify and distinguish
goods or services of one entity from those of others. It indicates the source of goods or
services and represents the brand's reputation and quality.

b. Registered Trademark

e A trademark that has been formally registered with the Trademark Registry, granting the
owner exclusive rights to use the mark in relation to the specified goods or services.

2. Assignment of Trademark

o Definition: Assignment refers to the transfer of ownership rights of a registered
trademark from one entity (assignor) to another (assignee).

e Procedure: The assignment must be in writing and should be executed by the assignor
and assignee. A copy of the assignment agreement should be submitted to the Trademark
Registry for recording the assignment.

e Rights Transferred: The assignee acquires all rights associated with the trademark,
including the right to sue for infringement.

o Limitations: Assignment can occur with or without goodwill. If done without goodwill,
it may restrict the assignee's ability to use the trademark effectively.

3. Transmission of Trademark

o Definition: Transmission refers to the transfer of trademark rights due to legal reasons
such as inheritance, succession, or bankruptcy.

e Legal Context: Transmission occurs automatically by law, as opposed to assignment,
which requires a formal agreement.

e Process: The legal representative or successor must apply to the Trademark Registry to
record the transmission, along with relevant documents (like death certificate or
succession certificate).

4. Certification Marks
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Definition: Certification marks are signs used to certify that goods or services meet
specific standards or characteristics (e.g., quality, origin, materials).

Function: They are not used to indicate the source of goods/services but rather to assure
consumers that the goods or services possess certain attributes.

Examples: Marks like "ISI" for quality standards in India or "Woolmark™ for wool
products are certification marks.

5. Infringement of Trademarks

Definition: Trademark infringement occurs when a party uses a trademark that is
identical or similar to a registered trademark without permission, leading to confusion
among consumers.

Key Factors:

o Similarity: The infringing mark must be similar enough to the registered mark
that it creates confusion in the minds of consumers.

o Goods/Services Relation: Infringement typically occurs within the same class of
goods or services, but it can also happen across related classes if there’s a
likelihood of confusion.

b. Remedies for Infringement

Injunction: The trademark owner can seek an injunction to prevent the infringer from
using the mark.

Damages: The owner can claim damages for any financial loss incurred due to the
infringement.

Account of Profits: The owner may also claim profits earned by the infringer due to
unauthorized use of the trademark.
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